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The introduction of Netflix’s latest reality series Deep Fake Love highlights the

emerging challenge of balancing the right of publicity with First Amendment

protections in reality TV as new technology, such as artificial intelligence (AI),

emerges. Individually, each of these topics presents numerous legal, ethical,

and sociological issues. Together, they are the poster child of chaos and the
evolving need for modern laws that regulate modern technology and industry

practices.

This article explores publicity rights and the emergence of reality TV before

diving into common legal issues and discussing how AI poses new challenges
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in the ongoing battle between the right of publicity and the First Amendment.

Understanding Publicity Rights

The right of publicity is a state-based intellectual property doctrine that

provides an individual’s right to control the commercial use of any feature or

indicia that “unequivocally identifies” the individual.  For states that have not

explicitly spoken on their view of publicity rights through legislation or judicial

decisions, the majority position is that these states recognize a common law

right of publicity.  Publicity rights are often confused with privacy rights,

copyrights, and trademarks, but the right of publicity is a distinct intellectual

property doctrine.

Publicity rights are also mistakenly associated exclusively with famous

individuals because legal disputes involving this doctrine frequently involve
celebrities, including those who are deceased.  However, the first documented

cases analyzing the concept of publicity rights in the U.S. involved nonfamous

individuals.  In fact, history demonstrates that the concept of publicity rights

predates what is considered to be the first explanation of privacy rights.

The Origin of Publicity Rights

Judge Jerome Frank is often cited as having coined the term “right of publicity”
in the 1953 case Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc.

However, this was not the first time the term “right of publicity” was referenced

in the pursuit of prohibiting others from profiting off an individual’s image,

name, and likeness without consent.

The conception of publicity rights can be traced back as far as 1888, when

Representative John Robert Thomas introduced a federal bill “[t]o prohibit the

use of likenesses, portraits, or representations of females for advertising

purposes without consent in writing.”  This federal bill did not pass, but 11 years

later in 1899, the first state publicity statute was enacted in California.  While it
is difficult to ascertain when the first right of publicity case in the U.S. was

decided, it is clear that remedies for the unauthorized commercial use of an
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individual’s name, image, and likeness were pursued in courts across the U.S.

before both Warren and Brandeis’s Harvard Law Review article and Haelan

Laboratories.

The Emergence of Reality TV

The reality TV genre is broadly defined as unscripted programs displaying real

life interactions of people. Shows such as Survivor, Jersey Shore, and Real

Housewives of Beverly Hills have paved the way for a new form of

entertainment that blurs fictional drama and genuine human experiences.

Unlike publicity rights, reality TV is a relatively recent phenomenon. It was only

23 years ago when Survivor, one of the first reality programs, captivated

audiences. However, the world today is not the same world 23 years ago, and

numerous legal concerns go hand in hand with the production of unscripted
shows. However, one issue that is misunderstood, or even overlooked

altogether, involves the right of publicity.

Right of Publicity Issues in Reality TV

In most reality TV programs, participants voluntarily relinquish a degree of

privacy and license their publicity rights for the fame, fortune, and other

incentives reality TV brings. But this can become an issue when third parties
attempt to profit from these individuals’ publicity rights.

The basic elements of a claim for right of publicity infringement include:

11

the defendant used the plaintiff ’s identity or persona;1

such appropriation was for the defendant’s advantage, commercial or

otherwise;
2

the plaintiff did not consent to the use of the plaintiff ’s identity; and3

the appropriation is likely to cause injury to the plaintiff.4 12
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In a recently filed class action lawsuit, Kyland Young, a former contestant of the

reality show Big Brother, sued NeoCortext, Inc., the creator of the smartphone

app Reface, which allows users to swap their faces with individuals from

popular shows, movies, and other internet content.  Young alleges that

NeoCortext has been commercially exploiting his and many others’ publicity
rights to sell paid subscriptions for its app Reface without permission. Young’s

complaint provides a prima facie case for right of publicity infringement, and if

his counsel can present evidence supporting each of the right of publicity

infringement elements, NeoCortext could be liable for a substantial amount of

damages.

Additionally, not all reality TV participants consent to being recorded, and this

can blur the distinction between public and private information, an important

consideration in right of publicity legal disputes.

In another reality TV case,  the plaintiff, Eran Best, sued the City of Naperville,
two Naperville police officers, and several production companies based on

claims arising from her arrest and subsequent appearance on the show Female

Forces. The show depicts female police officers performing their normal duties

and interacting with the public.

Best alleged she was depicted on Female Forces without her consent in a way

that violated her publicity rights and caused her severe emotional distress.

Soon after initiating her lawsuit, the defendants moved to dismiss Best’s right of

publicity claim. The court found that the broadcasting of Best’s arrest on

Female Forces satisfied the “commercial purpose” requirement of Illinois’s right
of publicity statute,  reasoning that the show was a for-profit broadcasting on a

network with commercial advertisements that the public paid to access.

Moving on to the defendant’s assertion of the First Amendment as a defense to

right of publicity infringement, the court focused on the question of whether

the disputed speech concerned a matter of public importance.  Noting that

the boundaries of the public concern test were not “well defined,” the court

defined matters of public importance as speech “relating to any matter of

political, social, or other concern to the community, or when it is a subject of
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legitimate news interest; that is, a subject of general interest and of value and

concern to the public.”

The court emphasized that the distinction between Female Forces as an

entertainment program as opposed to a traditional news broadcast was

meaningless under a First Amendment analysis.  Additionally, Illinois’s right of
publicity statute provides an exemption for the “use of an individual’s identity

for non-commercial purposes, including any news, public affairs, or sports

broadcast or account, or any political campaign.”  The court found that Best’s

arrest for driving under a suspended license on Female Forces, while somewhat

de minimis, satisfied the public affairs exemption in Illinois’s right of publicity

statute because it conveyed truthful footage of Best’s arrest.

Defamation Lawsuits concerning Reality TV

In other reality TV lawsuits, the conflict between truth and falsity comes into

play. In these situations, reality TV contestants assert defamation and criticize

producers’ creative editing (also referred to as frankenbiting)  to convey

events in a way that is not accurate and misleads viewers.

In 2017, Thomas Donovan Eckhart Jr. participated in filming episodes for a

reality TV series titled Windy City Rehab.  In this series, Eckhart collaborated

with Alison Gramenos to acquire, renovate, and sell residential properties in

Chicago. The show’s producers had complete discretion over the editing and

production of what ultimately aired, and the episodes were broadcast on
HGTV in 2019.

After the Windy City Rehab episodes aired, Eckhart sued the producers,

alleging that they edited the show for dramatic effect and falsely portrayed him

as a villain. Eckhart claimed the show implied that he misappropriated funds,

was dishonest, and was incompetent. As a result of how producers portrayed

him on Windy City Rehab, Eckhart alleged that his reputation and construction

business were harmed. While Eckhart pleaded a prima facie case of

defamation, he failed to prove that the producers acted with malice, and

subsequently his lawsuit was dismissed.
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AI Brings New Challenges to Right of Publicity
and Defamation Issues

In Netflix’s latest reality series Deep Fake Love, the loyalty of significant others is

put to the test.  The show begins by separating couples into two houses,

where they interact with attractive single men and women. This environment

challenges each couples’ trust and commitment.

The participants are subsequently brought to the studio, where the host

displays videos of a significant other engaged in compromising situations with

other men or women. Predictably, this results in feelings of betrayal and
devastation. However, the host discloses that some of the videos were created

using AI and deepfake technology while other videos were real. By not

knowing what is real or fake, each participant must determine whether their

significant other betrayed them or whether their significant other remains

wholly committed to the relationship.

Ethics aside, using AI in this way presents a number of legal issues. The first

question is whether Deep Fake Love commits defamation. The answer may

vary from participant to participant, but it is probable that the contestants

could establish a claim for defamation.

To create liability for a defamation claim, the plaintiff must prove the following

elements:

24

a false statement of fact was made;1

the statement was communicated to a third party;2

the defendant was negligent or acted with absolute malice in

determining the truth of the statement;
3

the statement was not privileged; and4

the statement caused reputational harm.5 25
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In the case of Deep Fake Love, the most obvious false statement arising from

the AI-generated videos is that an individual was unfaithful to their significant

other. When the host shows the AI-generated videos to the significant other,

the false statement has been shared with a third party. The producers have

actual knowledge that the AI-generated videos are false, and the producers’
creation and sharing of the AI-generated videos are not privileged. Because the

participants had no expectation of privacy while being filmed for a reality TV

series, the recording of their behavior and statements are also not privileged.

Thus, four of the five elements of defamation could be satisfied by Deep Fake

Love participants, who would need to show quantifiable, reputational harm to

establish a defamation claim.

While the producers likely obtained written consent from the participants, as

well as a license to use the participants’ publicity rights, it is highly questionable

whether any written agreement granting the producers the ability to defame
the participants would be enforceable. There is a strong argument supporting

unconscionability to invalidate a contract providing such an ability. The same

argument is true for a contract that forces participants to waive defamation

claims against the producers, especially when the producers plan to defame

participants as a core element of the reality series.

However, the central theme from the challenges imposed by emerging

technology as seen in Deep Fake Love is that current laws will have an

increasingly difficult time being interpreted in new uses of innovative

technology.

Balancing Publicity Rights and First Amendment
Protections with Evolving Technology

In the vast landscape of publicity rights, defamation, technology, and reality TV,

finding a balance between individual rights and free speech is paramount.

Producers and third parties have a responsibility to ensure they are using

individuals’ publicity rights only to the extent authorized by contracts or under

the law. Conversely, it is the responsibility of reality TV participants to fully
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understand the implications of their involvement and verify they are equipped

to handle potential consequences of their participation, such as the ways their

images and narratives might be used.

Creative expression and the freedom to depict real-life interactions are

fundamental to the essence of reality TV. However, the entertainment industry
must be cognizant of how new technology can be used to violate the law. While

a heavy-handed approach to legal regulation could stifle free speech, the

entertainment industry needs to recognize the need for and participate in the

creation of modern laws that regulate modern technology and industry

practices.

Conclusion

The convergence of publicity rights, defamation, and AI in reality TV presents a
fascinating opportunity in the evolution of legal frameworks. The use of

emerging technology to expose participants’ lives in reality TV offers new

challenges and raises important ethical and legal questions. As reality TV

continues to captivate audiences and influence culture, it is crucial to strike a

balance between protecting individuals’ rights and fostering creative

expression. But to achieve this goal, our society needs to modernize its laws to

address current and foreseeable issues.
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